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“I believe these rulings ... will go down in history as among the great landmark decisions
of the Supreme Court. And | am proud of the voice the University of Michigan provided
in this important debate. We fought for the very principle that de nes our country’s
greatness. Year a er year, our student body proves it and now the Court hasa rmed it:

Our diversity is our strength.™
—Mary Sue Coleman, President of the University of Michigan,

“I think the end is at hand for a rmative action as we know it,” and that an “anti-
a rmative action wave washing over America” will wipe out the race-based preferences
used for decades to help African Americans, Latinos and other disadvantaged ethnic
groups.?

—Ward Connerly, as quoted in the Los Angeles Times

Introduction

In November 2006, three-and-one-half years after the U.S. Supreme Court affirmed the legal authority of
colleges and universities to consider race (or ethnicity)’ as a factor in higher education admissions decisions
designed to achieve the benefits of diversity, voters in the State of Michigan went to the polls and approved a
state constitutional amendment that forbids the use of race, ethnicity, and gender in public education. With
the voters’ decision, the Court’s action in 2003—as to the University of Michigan and other public education
institutions in Michigan—was in effect nullified.

This voter judgment—the third such decision in a decade—raises a number of challenging questions regarding
the future of race-conscious enrollment practices in higher education. This paper addresses some of those
questions, first explaining the relationship between relevant state laws and federal nondiscrimination laws,
and second, focusing on key issues that higher education institutions should address in order to deflect (and,
ultimately, defeat) similar voter initiatives. Specifically, this paper addresses the following issues related to
initiatives that would deprive higher education officials of their discretion when making judgments about
whom to admit*:

I. What is the History and Impact of Voter Initiatives?
II. What’s Missing in the Public Discourse?
ITI.  What Strategies Might Be Pursued by Higher Education Institutions to Deflect or Defeat Voter Initiatives?

Recommendations for Action

1. Build broad-based coalitions to inform policy development and provide support, with the right
leadership (higher education, business, military, government, etc.) advocating the educational,
economig, civic, and security interests advanced by diverse student bodies.

2. Convey a common sense description of what the research and experience show regarding the
relative benefits and costs associated with diversity, with a focus on the benefits of diversity that
inure to all individuals, as well as the rationale and need for considering race in certain cases when
making admissions (and related) decisions.

3. Pursue public education campaigns associated with the benefits of diversity, focusing on the
importance of higher education institutions preserving their full array of policy options consistent
with federal law when making mission-driven decisions that have major institutional, economic,

and societal consequences.




I. The History and Impact of Voter Initiatives

A. Federal Law

Beginning with Justice Powell’s opinion in Bakke in 1978, and as recently as the decisions in Grutter and

Gratz in 2003, the United States Supreme Court has recognized that when evaluating applicants for admission,
colleges and universities throughout the country may use race and ethnicity, within a prescribed framework,
in order to achieve the educational benefits of diversity. Those federal court rulings, however, do not mandate
or require that higher education institutions use race or ethnicity in their admissions programs. Rather, they
permit institutions to use race and ethnicity in limited ways in admissions decisions when they have concluded
that educational benefits associated with racial and ethnic diversity (among other kinds of diversity) are
compelling, mission-driven interests of the institution.®

B. State Law

To the extent that voter initiatives or state laws legitimately dictate higher education policy, then nothing in the
Court’s diversity opinions prohibits the enactment of state constitutional, statutory, or regulatory provisions
that forbid the use of race or ethnicity in public higher education. In short, federal law establishes a “floor” upon
which state law may, in appropriate circumstances, “build.” In several states, voter (or executive) initiatives

have given effect to a policy preference that forbids higher education’s consideration of race or ethnicity when
pursuing diversity-related goals.

Michigan Proposal 2, entitled the Michigan Civil Rights Initiative, proposed amending the state constitution
by banning preferential treatment of groups or individuals based on race, sex, color, ethnicity, or national origin
in the operation of public education, employment, or contracting. Proposal 2 stated that the amendment would:

ban public institutions from using affirmative action programs that give preferential treatment
to groups or individuals based on their race, gender, color, ethnicity or national origin for public
employment, education or contracting purposes. Public institutions affected by the proposal
include state government, local governments, public colleges and universities, community
colleges and school districts.®

As aresult of the passage of the ballot initiative (with 58 percent of the vote), Article I, Section 26 of the
Michigan Constitution was to become effective on December 23, 2006.” After the ballot initiative vote, however,
Michigan public universities requested a preliminary injunction that would have delayed the implementation

of the state constitutional amendment until the admissions and financial aid cycle in progress was completed.®
While the district court ordered that the application of Article I, section 26 to admissions and financial aid be
enjoined until July 1, 2007, the decision was effectively overturned on December 29, 2006, by the Sixth Circuit
Court of Appeals.” On January 10, 2007, as litigation by other parties continued, the University of Michigan
announced that it would adjust its “admissions and financial aid policies such that race and gender [would] have
no effect on the decision-making process.”™

California Proposition 209 was approved on November 5, 1996, by California voters and was fully
implemented by the fall of 1998, following an unsuccessful federal court challenge. Proposition 209 approved a
state constitutional amendment banning the use of race, sex, color, ethnicity, or national origin in the operation
of employment, public education, and public contracting."

Washington 1-200 was approved by voters in the State of Washington in November 1998, resulting in the
enactment of a statute that prohibits the use of race, sex, color, ethnicity, or national origin in the operation of
public employment, public education, or public contracting.'?

e One Florida Initiative was enacted in November 1999, when Florida Governor Jeb Bush issued Executive
Order No. 99-281. As a result of this initiative, a regulation was added to Florida’s administrative code



prohibiting the use of race, national origin, or sex in university admissions, as well as in employment and
contracting.”

The overview of the initiatives in the four states, below, describes the action that led to the ban, the percent of
voters approving the initiatives, the type of amendment approved, and the scope of the ban.

Overview of Initiatives Prohibiting Race and Ethnicity in Higher Education

Michigan Florida Washington California
2006 1999 1998 1996
Action resulting  Voter ballot Executive order Voter ballot Voter ballot
in ban initiative initiative initiative
Percent voters 58 percent Not applicable 58 percent' 54 percent's
approving
initiative
Type of State constitution Executive order/ State statute State constitution
amendment Regulation adopted
by Board of Regents
and approved by
State Board of
Education
Scope of ban Applies to all Applies to Applies to all Applies to all
operations in public admissions in public operations in public  operations in public
institutions of institutions of institutions of institutions of
higher education higher education higher education higher education

California, Michigan and Washington place general restrictions on the use of race and ethnicity in public
higher education. The initiatives in these three states have nearly identical language regarding discrimination
and preferential treatment:

The state shall not discriminate against, or grant preferential treatment to, any individual or group
on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment,
public education, or public contracting.”

Despite similar ballot initiative language, Washington’s prohibition on the use of race and ethnicity may be less
far-reaching than that of Michigan or California. The Washington voter pamphlet on the initiative stated that
“Initiative 200 does not end all affirmative action programs. It prohibits only those programs that use race or
gender to select a less qualified applicant over a more deserving applicant for a public job, contract or admission
to a state college or university.”® Also, Florida’s prohibition on the use of race and ethnicity in education only
focuses on university admissions. The regulation added pursuant to Governor Bush’s executive order states:

Neither State University System nor individual university admissions criteria shall include
preferences in the admissions process for applicants on the basis of race, national origin or sex."”

Given the limited scope of the prohibition, Florida institutions of higher education could, for example, consider
race and ethnicity when making financial aid decisions.




II. Lessons Learned: What's Missing in the Public Discourse?

No fact better highlights the challenge of effective communication with the public regarding the need for
maintaining the academic freedom of higher education institutions to use race and ethnicity in enrollment
management practices than the contrast between: (1) the substantial margins by which the two most recent state
initiatives passed, and (2) the success of the University of Michigan (with its broad-based advocacy partners) in
the Grutter litigation. Clearly, the arguments that shaped the U.S. Supreme Court’s recognition of the educational,
economic, civic, and security benefits associated with a diverse student body, which could be pursued through
the limited use of race or ethnicity in admissions, did not carry the day in the court of public opinion. Key areas
to assess are, therefore, the core arguments that were successfully made before the U.S. Supreme Court and the
ways they might be adapted in order to provide a better public understanding regarding admissions (and related)
decisions that are designed to achieve the benefits associated with a diverse student body.

A. Benefits: A Clear Articulation of the Benefits Associated with and Positive
Impact of Diverse Student Bodies

The explanation of the University of Michigan’s success in persuading the U.S. Supreme Court that there were,
in fact (in the Court’s words) “real” and “substantial” benefits associated with a racially and ethnically diverse
class of students, centers on the benefits gained by all students, the institution, and society in general. Among

the benefits recognized by the Court were:

¢ Educational bene ts—improved teaching and learning;

¢ Economic bene ts—better preparation for the workforce in an increasingly global economy;
¢ Civic bene ts—preparation of students for citizenship in America; and

¢ National security bene ts—preparation of a better-trained, more highly skilled military.

Lesson Learned: Research- and experience-based evidence that demonstrates the multifaceted benefits
associated with diversity inure to all individuals (and not just to minority students) can change the “win-lose”/
“either-or” dynamic of typical “affirmative action” arguments and establish foundations for “win-win”/“both-
and” propositions—in multiple sectors. Importantly, this evidence must be framed in ways that will have
resonance with target audiences.

Key Question: What effort has been undertaken statewide and among higher education institutions within
the state to collect and analyze relevant evidence and then to clearly articulate the broad-based educational,
economic, civic, and security benefits associated with diversity and the development of race- and ethnicity-
conscious policies designed to advance those goals?

B. Transparency: Transparency Regarding Enrollment Management Practices,
to [llustrate that the Use of Race is Limited and to Debunk Myths Regarding
Test Scores and Grades

Along with its explanation of the overwhelming evidence associating racial and ethnic diversity with core
mission-related benefits at the University of Michigan, the University of Michigan also pressed several points
regarding the mechanics of its admissions process in the law school setting, including:

(1) Its consideration of race did not involve the use of quotas. In fact, the use of race was limited—
sometimes operating as a permissible “tipping point” for some minority applicants but not
operating to guarantee admissions to virtually all minimally qualified minority students.

(2) The notion that test scores and grades should somehow, standing alone, define the “merit” of
applicants was a complete myth—inconsistent with basic test measurement principles and sound
admissions practice. To the contrary, many factors, qualities, and characteristics in addition to



test scores and grades helped define the kind of entering class that Michigan sought—including
the strength of recommendations, the quality of the undergraduate institution, the rigor (and
areas) of the student’s course work, travel/residence abroad, language fluency, community service,
having overcome hardships, and successful careers in other fields.*

(3) Correspondingly, decisions about whom to admit were not made in isolation, with an exclusive
focus on a student’s individual attributes. Rather than conceptualize the admissions process as one
of just rewarding individuals for past achievements, the University sought to build a community
of learning, where a diverse group of students would interact and learn from each other, in and
out of the classroom. Thus, at its core, the admissions process at Michigan was both student-
centric and school-centric—with admissions judgments being made through dual lenses.

Lesson Learned: A clear articulation of standards regarding baseline, academically focused student
qualifications—as well as a clear statement regarding the kinds and qualities of students an institution seeks to
admit—are critical bases for effectively communicating how admissions judgments are made, along with the
limited role that race may play in those decisions.

Key Question: Have higher education institutions clearly explained what they value when making admissions
decisions in ways that debunk myths regarding the use of test scores and grades in admissions and that, at the
same time, explain the important but limited role that race (like other characteristics or qualities) may play in
the admissions process?

. Alliances: Alliances with Key Stakeholders That Can Validate the Benefits and
Positive Impact of Diversity

As important as the substantive arguments (and evidence) were to the University of Michigan’s success, so too
was the university’s strategy of bringing together a record number of supporting organizations and individuals
who filed “friend of the court” briefs, thereby serving as external validators of several of the core points that the
University of Michigan sought to press most centrally. They included:

¢ Major businesses, including Fortune 500 companies, which successfully made the case that
the nation’s twenty-first century economy would be directly dependent upon a workforce with
the background, experience, and capacity to work with others from different backgrounds in
forging good group decisions, addressing challenges in the workplace, and more.

¢ Retired U.S. military o cials, who compellingly argued that racial and ethnic diversity had
been and continued to be a critical factor in the success of the military in ensuring national
defense.

¢ Educational researchers, who affirmed the University of Michigan’s core contention that
educational benefits associated with student body diversity contributed to enhanced teaching
and learning in multiple facets of the education process.

¢ Professional organizations, such as those representing the legal and medical professions,
which built upon core educational arguments to frame broader societal aims and imperatives
(such as providing health care in underserved communities) that reinforced the University of
Michigan’s core educational assertions.

Lesson Learned: Effective advocacy frequently depends on divergent interest groups coalescing in support of
key points with respect to which those groups have unique (but related) histories, perspectives, and evidence.

Key Question: What kinds of alliances among stakeholders—including faculty, staff, students, alumni, employers,
and the public— should be assembled in advance of voter initiatives to gauge support for and marshal evidence in
support of diversity goals and the limited use of race and ethnicity (as necessary) to achieve those goals?




III. Moving Forward: What Strategies Might Be Pursued by Higher
Education Institutions to Deflect or Defeat Voter Initiatives?

A number of strategies to deflect or defeat voter initiatives like those described above (which would deprive
higher education officials of the legitimate exercise of their discretion, including with respect to the limited
consideration of race and ethnicity) merit consideration. They include:

1. Coalition building. Forming one or more coalitions among disparate groups and individuals to help inform
policy development, forge consensus statements, develop and collect relevant evidence, and publish findings/
conclusions should be considered. Such a strategy should be focused on developing:

= The right leadership. Higher education leaders—public and private—are central to any effort in which
the case regarding the need for student body diversity is being made. However, education leaders cannot
do it alone. To reach the public broadly, business, military, government, and other leaders must be part
of a core constituency that can help shape policy development on the front end, and then articulate with
conviction and evidence the educational, economic, civic, and security interests that are inextricably
intertwined with student diversity.

= The right advocates at the right level. Correspondingly, to reach those whose opinions count, advocacy
must move from the ivory tower and the boardroom to Main Street. Engaging local leaders, volunteers,
community-based organizations, and the like is a critical facet of effective, statewide coalition building.

= The right breadth. Given that voter initiatives may (as in Michigan) include prohibitions against gender
preferences, it’s important to ensure that advocates representing the full array of interests frame a
coherent, unified strategy with the full complement of available substantive arguments.

2. Clear bene t-cost articulation. Effectively capturing the educational, economic, civic, and security
imperatives of attaining racially and ethnically diverse student bodies—and the consequences of failure—
remains a key ongoing element of any effective advocacy campaign. Although this effort necessarily entails
pursuit of an ongoing research agenda, the challenge is as much in the translation and application of the
research as it is in the framing and funding of the research at its inception.

= The complexities and nuances of research regarding the many benefits associated with student diversity
must be effectively translated into common-sense propositions that have meaning to voters. That
“translation” should tell the story about the benefits that all students receive (as, indeed, society at large
receives benefits) through the promotion of diverse learning experiences—but it must do more. It also
must debunk the notion that the issue of “preferences” creates an unfair playing field—addressing head
on the philosophy and operation of the admissions process.

3. Public engagement. The development of a public engagement campaign regarding the educational,
economic, civic, and security imperatives of attaining racially and ethnically diverse student bodies—and
the consequences of failure—should be central to discussions among higher education institutions. This
involves a substantive and political focus, including a clear analysis and discussion about the precise
background and agendas of those who attempt to step into the fray and deprive higher education leaders of
tools that will permit them access to the full complement of strategies that may be necessary to achieve the
benefits of diversity they seek.



Conclusion

Not unlike the short-lived decision in Hopwood v. Texas in 1996, in which the Fifth Circuit Court of Appeals
ruled that the educational benefits of diversity were not a compelling interest under federal law, the passage of
Proposal 2 in Michigan has generated a clarion call to higher education leaders about the need to lead—to forge
coalitions around a rapidly developing research agenda that affirms the benefits of diversity in multiple ways; to
promote more transparency in the development of policies that benefit all students; and to ensure that, in the
end, the issues of access and diversity are not relegated to the back burner and taken for granted. The good news
is that the kind of commitments that need to be made in order to ensure the development and implementation
of educationally sound and legally defensible access and diversity policies* (also a mark of strong institutional
leadership) are precisely the kinds of commitments that can provide the basis for public education, in an effort
to preserve the necessary discretion of higher education officials to select a student body that furthers their
mission and the interests they serve by maintaining diversity on our nation’s campuses.

Indeed, along with the recommended strategies described above, the imperative that higher education leaders
continue their efforts to improve educational outcomes for all students—and to do so in ways that satisfy

core federal legal standards—merits emphasis. In particular, it is important that higher education leaders not
lose sight of the issues and challenges associated with access, opportunity, and diversity in the twenty-first
century throughout the education pipeline. Thus, attention to longer term investments (such as support for
pipeline-building programs) and shorter term strategies (such as rigorous evaluation and pursuit of all available
avenues—race-conscious and race-neutral—likely to advance institutional goals) can frame a comprehensive
and coherent action agenda that is compelling in the court of law, just as it is in the court of public opinion.
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